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FACILITIES USE AGREEMENT 
BETWEEN

CONTRACTOR
AND

MIDDLE TENNESSEE STATE UNIVERSITY
This Facilities Use Agreement (“Agreement”) made and effective as of the date of the final signature below, by and between Middle Tennessee State University (“Institution”) and [INSERT NAME OF CONTRACTOR] (“Contractor”), for the use of the Institution’s Facility known as [INSERT NAME OF RENTED MTSU FACILITY SPACE] (“Facility”) as limited herein.

W I T N E S S E T H:

In consideration of the mutual promises herein contained, the parties have agreed and do hereby enter into this Agreement according to the provisions set forth herein:

1. Use. The specific use of the Facility for which the parties enter into this Agreement is:

[INSERT A DETAILED DESCRIPTION OF THE SPECIFIC USE OF MTSU’S FACILITY; Ensure this description is comprehensive enough to cover all intended activities without leaving room for ambiguity that could lead to disputes]
2. Date. Contractor shall have use of the Facility from [INSERT START DATE IN MM/DD/YYYY FORMAT] at [INSERT SPECIFIC RENTAL START TIME] CST to [INSERT END DATE IN MM/DD/YYYY FORMAT] at [INSERT SPECIFIC RENTAL END TIME] CST. Daily facility opening and closing times will be determined by mutual agreement between Contractor and Institution representatives.

3. Access. In its use of the Facility, the Contractor shall have access to the following: 

[INSERT description/location of specific areas/services of the Facility available to the Contractor including any restrictions on such use]

4. Payment. Payment for use of the Facility to Institution is to be made as follows: 

[insert payment terms]

Plus, all applicable sales tax.

Final payment is due no later than 30 days after the billing date.

A non-refundable deposit, payable to the Institution in the amount of $[insert amount of deposit] USD plus appliable tax must be remitted by [insert due date]. If Contractor is exempt from sales tax, a copy of their certificate of exemption must be remitted along with the deposit, less tax.

5. Termination. This Agreement may be terminated by either party upon 30 days written notice to the other party prior to the event. This Agreement may be terminated by Institution without the above-described notice upon grounds that the Facility has been rendered unusable or the activity has been canceled due to an Act of God. The Institution may terminate this Agreement if it becomes aware of any threat to personal or public safety arising at the intended time of use. The Institution may also terminate this Agreement without the above-described notice and without liability if Contractor fails to comply with all Institution policies, rules, regulations, conditions, and financial terms of the Institution, including, but not limited to, all public health requirements related to COVID-19 issued by federal, state, and local authorities as they may be updated from time to time. Notwithstanding any other provision in the Agreement, if this Agreement is canceled by Contractor less than 90 days prior to the event, then Contractor forfeits all moneys and deposits previously paid to the Institution and no portion thereof shall be returned to Contractor. If Contractor violates any of the terms, stipulations, conditions, or covenants provided in the Agreement, the Institution shall have the right and option to terminate this Agreement, in its sole discretion, and such violation shall constitute a forfeiture of all moneys and deposits previously paid to the Institution. The retention of moneys and deposits retained by the Institution shall be treated as partial liquidated damages including, but not limited to, the full rental fee and all other expenses incurred by the Institution related to this Agreement.

6. Contractor Equipment Responsibility. The Institution assumes no responsibility for the Contractor’s property. The Contractor is solely responsible for the security, maintenance, and insurance of its property at all times. The Institution shall not be liable for any loss, theft, damage, or destruction of such items, regardless of cause. Any equipment provided by the Institution for the facility rental shall remain under the Institution’s complete supervision, direction, and control. The Institution will only accept custody of the Contractor’s property if expressly agreed to in writing, and in such instances, its liability shall be limited solely to loss or damage resulting from its own negligence.

7. Copyright. If music is to be performed, the parties agree to abide by the following copyright and performance provisions:
a. The Contractor hereby assures that all necessary copyright and royalty licenses have been obtained from ASCAP, BMI, SESAC and any other performing rights organization or the copyright owner for the performance to be presented under the terms of this Agreement.
b. The Contractor agrees to provide the Institution the prior written consent of SESAC, Inc. or the copyright owner for copyrighted music or work for which SESAC is the licensing agent.
c. The Contractor agrees to indemnify, hold harmless and defend the Institution and the State of Tennessee from and against any and all claims, demands or suits which may be brought for copyright infringement allegedly arising in the course of the performance presented under the terms of this Agreement. Such indemnification shall extend to both criminal and civil actions and shall include any and all loss, damage, penalty, court costs or attorneys' fees incurred by the Institution as a result of such infringement.
d. The Institution shall promptly notify the Contractor of any such claim brought against the Institution or the State of Tennessee. The settlement or compromise of any claim brought against the Institution or the state shall be subject to the approval of the appropriate state officials, as required by T.C.A. Section 20-13-103.
8. Hold Harmless. Contractor hereby agrees to indemnify and hold the Institution harmless from any and all liabilities arising out of its use of the Facility, including, but not limited to, personal injury, property damage, court costs and attorneys’ fees. Should Contractor choose to remain overnight at the Facility or Institution property, Contractor shall assume all risk and agrees to indemnify and hold the Institution harmless from any and all liabilities arising out of its overnight stay, including, but not limited to, personal injury, property damage, court costs and attorneys’ fees. If the Facility, or any portion thereof, during the term of this Agreement, shall be damaged by the act, default or negligence of Contractor’s agents, employees, patrons, guests, or any person admitted to said premises by Contractor, Contractor will pay to the Institution, upon demand, such sum as shall be necessary to restore said premises to its condition prior to the Facility’s use.

9. Compliance. Contractor agrees to comply with all federal, state and municipal laws, rules and regulations, including MTSU Policy 100.

10. Nondiscrimination. The parties agree to comply with Titles VI and VII of the Civil Rights Act of 1964, Title IX of the Education Amendments of 1972, Section 504 of the Rehabilitation Act of 1973, Americans with Disabilities Act of 1990, Executive Order 11, 246 and the related regulations to each. Each party assures that it will not discriminate against any individual including, but not limited to, employees or applicants for employment and / or students, because of race, religion, creed, color, sex, age, disability, veteran status, or national origin. The parties also agree to take affirmative action to ensure that applicants are employed and that employees are treated during their employment without regard to their race, religion, creed, color, sex, disability, or national origin. Such action shall include, but is not limited to, the following: employment, upgrading, demotion, transfer, recruitment, advertising, layoff, termination, rates of pay, or other forms of compensation and selection available to employees and applicants for employment.
11. Conflict of Interest. The Contractor warrants that no part of the total contract amount provided herein shall be paid directly or indirectly to an officer or employee of the State of Tennessee as wages, compensation, or gifts in exchange for acting as officer, agent, employee, subcontractor or consultant to the Contractor in connection with work contemplated or performed relative to this Agreement.
12. Governing Law. This Agreement shall be governed in accordance with Tennessee law without regard to its conflict of law provisions.

13. Liability and Claims Procedure. Any and all claims against the Institution under the terms of this Agreement shall be submitted to the Board of Claims or the Claims Commission of the State of Tennessee. Damages recoverable against the Institution shall be expressly limited to claims paid by the Board of Claims or Claims Commission pursuant to T.C.A. Section 9-8-30l, et. seq.
14. Audit. The Contractor shall maintain documentation for all charges against the Institution under this Agreement. The books, records, and documentation of the Contractor, insofar as they relate to work performed or money received under this Agreement, shall be maintained in conformity with generally accepted accounting principles for a period of three full years from the date of the final payment and shall be subject to audit, at any reasonable time and upon reasonable notice, by the Institution or the state Comptroller of the Treasury, or their duly appointed representatives or a licensed independent public accountant.
15. Illegal Immigrants. Tenn. Code Ann. § 12-3-309 prohibits State entities from contracting to acquire goods or services  from any person who knowingly utilizes the service of illegal immigrants in the performance of the Agreement and by signing the Agreement, the Contractor attests, certifies, warrants, and assures that the Contractor shall not knowingly  utilize the services of illegal immigrants in the performance of the Agreement and will not knowingly utilize the services of any subcontractor, if permitted under the  Agreement, who will utilize the services of illegal immigrants in the performance of the Agreement.

16. Sales and Use Tax. Contractor certifies that Contractor has either registered with the State of Tennessee’s Department of Revenue for or does not make sales of goods or services that are subject to the collection of, Tennessee sales and use tax, as required by T.C.A. § 12-3-306 and will provide proof of compliance upon request.

17. PCI DSS Compliance. If Contractor will accept credit or debit cards in its performance under this Agreement, Contractor agrees that it will, at all times during the performance of this Agreement, comply with current Payment Card Industry Data Security Standards (PCI-DSS standards).

18. Notice. 

a. For a notice or other communication under this Agreement to be valid (unless exempted from notice herein), it must be in writing and delivered (1) by hand, (2) by a national transportation company, with all fees prepaid, (3) by registered or certified mail, return receipt requested and postage prepaid, or (4) by electronic mail (email), with confirmation of receipt (such as a manual reply or read receipt).

b. Subject to sub-section (d) below, a valid notice or other communication under this Agreement will be effective when received by the party to which it is addressed. It will be deemed to have been received as follows:

i. if it is delivered by hand, delivered by a national transportation company, with all fees prepaid, or delivered by registered or certified mail, return receipt requested and postage prepaid, upon receipt as indicated by the date on the signed receipt; 

ii. if it is sent by email, upon the sender receiving a reply email from the recipient acknowledging receipt, or, in the absence of such a reply, proof that the email was sent to the correct email address and not returned as undeliverable;

iii. if the party to which it is addressed rejects or otherwise refuses to accept it, or if it cannot be delivered because of a change in address for which no notice was given, then upon that rejection, refusal, or inability to deliver.

c. For a notice or other communication to a party under this Agreement to be valid, it must be addressed using the information specified below for that party or any other information specified by that party in a notice in accordance with this section.

Contractor: 
Notices to the Contractor shall be sent to the Contractor's last known email address or physical address as provided by the Contractor to the Institution at the time of contract execution or as later updated by written notice to the Institution.

Institution: 
[INSERT MTSU NOTICE CONTACT ADDRESS]

d. If a notice or other communication addressed to a party is received after 4:30 p.m. CST on a business day at the location specified in the address for that party, or on a day that is not a business day, then the notice will be deemed received at 8:00 a.m. CST on the next business day.

19. Insurance. 

a. General Insurance Requirements. The Contractor shall maintain insurance coverage as specified in this Section. The Institution reserves the right to amend or require additional insurance coverage, coverage amounts, and endorsements required under this Agreement. The Contractor’s failure to maintain or submit evidence of insurance coverage, as required, is a material breach of this Agreement. If the Contractor loses insurance coverage, fails to renew coverage, or for any reason becomes uninsured during the Term, the Contractor shall immediately notify the Institution. The Contractor shall maintain workers’ compensation coverage or a self-insured program as required under Tennessee law. All insurance companies providing coverage must be: (a) acceptable to the Institution; (b) authorized by the Tennessee Department of Commerce and Insurance (“TDCI”); and (c) rated A- / VII or better by A.M. Best. All coverage must be on a primary basis and noncontributory with any other insurance or self-insurance carried by the Institution. THE CONTRACTOR AGREES TO NAME THE INSTITUTION AS AN ADDITIONAL INSURED ON ANY INSURANCE POLICY WITH THE EXCEPTION OF WORKERS’ COMPENSATION (EMPLOYER LIABILITY) AND PROFESSIONAL LIABILITY (ERRORS AND OMISSIONS) INSURANCE. The Contractor agrees that the insurance requirements specified in this Section do not reduce any liability the Contractor has assumed under this Agreement.
b. Specific Coverage Provisions. To achieve the required coverage amounts, a combination of an otherwise deficient specific policy and an umbrella policy with an aggregate meeting or exceeding the required coverage amounts is acceptable. For example: If the required policy limit under this Agreement is for two million dollars ($2,000,000) in coverage, acceptable coverage would include a specific policy covering one million dollars ($1,000,000) combined with an umbrella policy for an additional one million dollars ($1,000,000). If the deficient underlying policy is for a coverage area without aggregate limits (generally Automobile Liability and Employers’ Liability Accident), the Contractor shall provide a copy of the umbrella insurance policy documents to ensure that no aggregate limit applies to the umbrella policy for that coverage area.  In the event that an umbrella policy is being provided to achieve any required coverage amounts, the umbrella policy shall be accompanied by an endorsement at least as broad as the Insurance Services Office, Inc. (also known as “ISO”) “Noncontributory—Other Insurance Condition” endorsement or shall be written on a policy form that addresses both the primary and noncontributory basis of the umbrella policy if the Institution is otherwise named as an additional insured.
a. Certificate of Insurance and Proof of Coverage. The Contractor shall provide the Institution a certificate of insurance (“COI”) evidencing the coverages and amounts specified in this Section.  The COI must be provided to the Institution on the standard ACORD form. The COI must list each insurer’s National Association of Insurance Commissioners (“NAIC”) number and be signed by an authorized representative of the insurer. THE COI MUST LIST MIDDLE TENNESSEE STATE UNIVERSITY, 1301 EAST MAIN STREET, MURFREESBORO, TN 37132-0001 USA AS THE CERTIFICATE HOLDER AND MUST CLEARLY SHOW THAT MIDDLE TENNESSEE STATE UNIVERSITY HAS BEEN ADDED AS AN ADDITIONAL INSURED, AS REQUIRED HEREIN. The Contractor shall provide the COI ten (10) business days prior to the Effective Date and again thirty (30) calendar days before renewal or replacement of coverage. The Contractor shall provide the Institution evidence that all subcontractors maintain the required insurance or that subcontractors are included under the Contractor’s policy.  At any time, the Institution may require the Contractor to provide a valid COI.  The Parties agree that failure to provide evidence of insurance coverage as required is a material breach of this Agreement.  If the Contractor self-insures, then a COI will not be required to prove coverage.  Instead, the Contractor shall provide a certificate of self-insurance or a letter, on the Contractor’s letterhead, detailing its coverage, policy amounts, and proof of funds to reasonably cover such expenses.  The Institution reserves the right to require complete copies of all required insurance policies, including endorsements required by these specifications, at any time.
c. Notification and Documentation Requirements. The Institution agrees that it shall give written notice to the Contractor as soon as practicable after the Institution becomes aware of any claim asserted or made against the Institution, but in no event later than thirty (30) calendar days after the Institution becomes aware of such claim. The failure of the Institution to give notice shall only relieve the Contractor of its obligations under this Section to the extent that the Contractor can demonstrate actual prejudice arising from the failure to give notice.  This Section shall not grant the Contractor or its insurer, through its attorneys, the right to represent the Institution in any legal matter, as the right to represent the Institution is governed by Tenn. Code Ann. § 8-6-106.
d. Comprehensive Insurance Requirements. The insurance obligations under this Agreement shall be: (1)—all the insurance coverage and policy limits carried by the Contractor; or (2)—the minimum insurance coverage requirements and policy limits shown in this Agreement; whichever is greater. Any insurance proceeds in excess of or broader than the minimum required coverage and minimum required policy limits, which are applicable to a given loss, shall be available to the Institution.  No representation is made that the minimum insurance requirements of the Agreement are sufficient to cover the obligations of the Contractor arising under this Agreement.  The Contractor shall obtain and maintain, at a minimum, the following insurance coverages and policy limits:
i. Commercial General Liability Insurance. The Contractor must maintain Commercial General Liability Insurance with the following coverage levels:
1. A minimum of $1,000,000 per occurrence limit for liability arising from property damage, premises and operations products and completed operations, bodily injury, personal and advertising injury, and liability assumed under an insured contract (including the tort liability of another assumed in a business contract).
2. A minimum of $3,000,000 general aggregate limit for all covered occurrences within the policy period.
20. Debarment and Suspension. The Contractor certifies, to the best of its knowledge and belief, that it and its principals:

a. Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from covered transactions by any Federal or State department or agency.

b. Have not within a three-year period preceding this Contract been convicted of, or had a civil judgment rendered against them, from commission of fraud, or a criminal offense in connection with, attempting to obtain, or performing a public (Federal, State, or Local) transaction or embezzlement, theft, forgery, bribery, falsification, or destruction of records, making false statements, or receiving stolen property.

c. Are not presently indicted for or otherwise criminally or civilly charged by a government entity (Federal, State, or Local) with commission of any of the offenses listed above.

d. Have not within a three-year period preceding this Contract had one or more public transactions (Federal, State, or Local) terminated for cause or default.

21. Iran Divestment Act. The requirements of T.C.A. § 12-12-101 et seq., addressing contracting with persons with investment activities in Iran, shall be a material provision of this Agreement. Contractor agrees, under penalty of perjury, that to the best of its knowledge and belief that it is not on the list created pursuant to T.C.A. § 12-12-106.

22. Tobacco-Free. It is understood and agreed that Institution is a tobacco-free Institution, and the Facility is a tobacco-free facility.

23. Concessions/Parking. If applicable, to be negotiated between authorized representative of the parties. 
24. Facility Condition. Contractor accepts the Facility in “as is” condition without any obligation by the Institution to alter or make changes to any of its physical facilities. Contractor may, at its own expense, make alterations, installations, decorations, etc., provided it receives prior written approval of the Institution. This permission shall be granted in the Institution’s sole discretion, after Contractor submits to the Institution plans and layouts of such alterations, installations, decorations for approval by Institution and/or for approval under any existing fire regulations or other governmental entity.

25. Alcohol. No unauthorized alcoholic beverages are permitted on the Institution’s property.  Contractors seeking to serve or sell alcoholic beverages must first petition and receive written permission, in the form of an addendum to this Agreement, from the Institution.

26. EMS Personnel. Contractor shall have the responsibility for determining if EMS personnel are to be present during its use of the Facility. Contractor shall be responsible for contracting and paying for any EMS personnel, and Institution shall have no responsibility or liability for the absence, presence, activities, or payment for such EMS personnel. In its sole discretion, Institution reserves the right to require Contractor to have EMS personnel present. 

27. Required Approval. The Institution is not bound by this Agreement until it is executed by its authorized official(s). The person signing on behalf of the Vendor represents that they are authorized to enter into this Agreement on behalf of the Vendor named in the Agreement.  The parties agree that the Agreement may be executed in counterparts, executed electronically, and transmitted electronically.

28. Entire Agreement. This Agreement constitutes the entire agreement between the parties and supersedes all prior agreements, understandings, negotiations, and discussions, whether oral or written, of the parties. No amendment or modification of this Agreement shall be deemed effective unless in writing and signed by both parties. No provision of this Agreement shall be interpreted against any party because that party or its legal representative drafted such provision.

In witness whereof, the parties, through their authorized representatives, have affixed their signatures below.

CONTRACTOR






INSTITUTION
Signature:







Signature:

Printed Name:






Printed Name: 
Shirman A. Thomas
Title:







Title:

Executive Director, Procurement Logistic Services

Date:







Date:
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